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UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF ILLINOIS  

EASTERN DIVISION  
 
KYLE MELLO, ANNA BLAZEJOWSKA,   ) 
PATRICIA HALE, and JUSTINE KNAPEREK,  ) 
individually and on behalf of persons similarly )  Case No.  15-cv-5660 
situated,      )  

    ) 
Plaintiffs,    )  Honorable Judge Gary Feinerman 

v.     )  
)   

KRIEGER KIDDIE CORPORATION and  )  
ELAINE B. KRIEGER,    ) 
        ) 

Defendants.    ) 

PLAINTIFFS’ UNOPPOSED MOTION FOR PRELIMINARY  
APPROVAL OF CLASS ACTION SETTLEMENT 

 
Plaintiffs Kyle Mello, Anna Blazejowska, Patricia Hale, and Justine Knaperek 

("Plaintiffs"), on behalf of themselves and all others similarly situated, for their Unopposed 

Motion for Preliminary Approval of Class Action Settlement, state as follows: 

I.  INTRODUCTION 
 

Plaintiffs seek preliminary approval of the Class Action Settlement Agreement, which 

will resolve the Fair Labor Standards Act (“FLSA”), 29 U.S.C. § 201 et seq., Illinois Minimum 

Wage Law (“IMWL”), 820 ILCS § 105/1 et seq, and Illinois Wage Payment and Collection Act 

(“IWPCA”), 820 ILCS § 115/1 et seq., claims of fifty-nine (59) people against Defendants 

KRIEGER KIDDIE CORPORATION (“KKC”) and ELAINE B. KRIEGER (“Elaine”) 

(collectively, “Defendants”). 

For the reasons stated below, Plaintiffs request that the Court enter an order, in the form 

attached hereto as Exhibit A, that: (1) grants preliminary approval of the proposed Class Action 

Settlement Agreement; (2) certifies the State Law Class for settlement purposes; (3) approves the 

proposed notice program; (4) sets a date for the Final Approval Hearing; (5) enjoins Class 
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Members from filing or prosecuting any claims, suits or administrative proceedings regarding 

claims released by the Settlement after the Claim Exclusion and Objection Deadline has passed, 

unless and until such Class Members have filed valid Requests for Exclusion (in the case of State 

Law Class Members only), pursuant to the terms of this Agreement; and (6) sets a date for 

submission of the final approval papers.  In further support of this motion, Plaintiffs state as 

follows: 

II.  THE LITIGATION 
 

The Parties’ Class Action Settlement Agreement1 resolves all litigation against 

Defendants.  The following is an abbreviated summary of the litigation.   

Defendant KKC operates a chain of approximately 20 retail stores under the Once Upon a 

Child, Plato’s Closet, New Uses, and Clothes Mentor franchises.  (Complaint ¶ 3).  Plaintiffs are 

current or former KKC employees classified as “managers” and paid on what was purported to 

be a salary basis.  (Id. at ¶ 2).  On June 25, 2015, Plaintiffs filed a complaint against Defendants 

for alleged wage violations, namely the failure to pay overtime wages for all time worked in 

excess of forty (40) hours in individual work weeks and for the return of unlawful “shortage” 

deductions.  (Complaint ¶ 1).  Specifically, Plaintiffs alleged that KKC had a policy and practice 

of deducting money from its managers’ paychecks to defray the ordinary and customary 

expenses associated with operating a retail store.  (Id. at ¶ 10).  It is further alleged that KKC had 

a policy and practice of converting “salaried” managers to hourly during any pay period where a 

manager works less than forty-five (45) hours in a given week and had no accrued vacation time 

available.  (Id. at ¶¶ 13-14).  As a result of these shortage deductions and salary-to-hourly 

conversion policies and practices, it is alleged that KKC’s managers are not paid on a salary 

basis within the meaning of the FLSA (id. at ¶ 15), entitling managers to unpaid overtime, the 
                                                 
1  Capitalized terms are defined terms in the Settlement Agreement. 
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return of shortage deductions, and other relief.  The complaint alleged violations of the FLSA 

(Count I), IMWL (Count II), and IWPCA (Count III).  The FLSA claim was brought as a 

putative collective action pursuant to 29 U.S.C. § 216(b) and the state law claims as a putative 

class action pursuant to F.R.C.P. 23.  (Id. at ¶ 16).  Defendants answered denying liability and 

continue to deny liability or any wrongdoing whatsoever.  Thereafter, the Parties engaged in 

discovery.   

On October 16, 2015, Plaintiffs’ Counsel took the deposition of KKC pursuant to 

F.R.C.P. 30(b)(6).  KKC designated Nathan Baxa – its Vice President of Administration who has 

worked at KKC for 14 years – to testify on KKC’s behalf.  Shortly thereafter, on or about 

October 24, 2015, the Parties jointly moved to conditionally certify Plaintiffs’ FLSA claims and 

give notice pursuant to 29 U.S.C. §216(b).  On October 27, 2015, the Court granted the joint 

motion and stipulation.  (ECF # 39).  In addition, by agreement of the Parties, the statute of 

limitations for the FLSA claims was stayed.  (Id.)  Shortly thereafter, the stipulated Opt-In 

Notice and Consent forms were e-mailed to the last known e-mail address of all eligible persons, 

and an additional notice was sent via U.S. Mail to the last known physical address of all eligible 

formerly-employed KKC managers.  A true and correct copy of the Opt-In Notice and Consent 

form is attached hereto as Exhibit B.  In addition to the four Plaintiffs, fourteen (14) more 

people affirmatively opted-in, for a total of eighteen (18) FLSA Opt-In Plaintiffs (including 

Plaintiffs). 

On December 8, 2015, Plaintiffs additionally moved for class certification of their state 

law IMWL claims pursuant to Rule 23 of the Federal Rules of Civil Procedure.  (ECF # 47)  The 

Motion for Class Certification of IMWL claims, which is still pending, seeks certification of a 
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class identical to that which was stipulated for purposes of the FLSA Collective and that is 

comprised of and defined as:  

“All persons currently or formerly employed by Defendant KKC in the position of store 
manager, manager in training, assistant manager (including Jr. or Sr. assistant manager), 
or floor or racks manager, who do not elect to opt-out to this action, and who were paid 
on a salary basis or classified as exempt from the FLSA’s minimum wage and overtime 
requirements, and who worked in excess of forty (40) hours during any one or more 
weeks between June 25, 2012 and the present but were not paid time and one-half their 
regular rate of pay for such time.”  (The “IMWL Class”). 

 
On February 23, 2016, the Parties met with Magistrate Judge Valdez for a Settlement 

Conference.  There, Defendants maintained that they are not liable because, inter alia: (1) certain 

exceptions apply here which allow deductions from salary; (2) there was no “actual practice” of 

improper deductions, as opposed to isolated incidents; (3) KKC’s policy says deductions should 

be taken from bonuses; and (4) there were no shortage deductions since 2013.  After negotiations 

and careful consideration of the strengths, weaknesses, risks, and the costly prospect of 

continued litigation and trial, the Parties were finally able to reach an agreement on resolution of 

all outstanding litigation.  The Settlement Agreement represents the Parties’ final expression of 

the resolution. 

III.  SUMMARY OF SETTLEMENT TERMS 
 

A copy of the Parties’ Settlement Agreement is attached hereto as Exhibit C.  For 

purposes of preliminary approval, the following paragraphs summarize the Settlement 

Agreement’s key terms.  The total amount of the settlement to Class Members is $166,734.02.  

The minimum payment to a Plaintiff will be 75% of the base overtime wages owed to them.  The 

maximum amount (for those who opted in to the FLSA Class and therefore were eligible for 

liquidated damages) will be approximately 100% of their base overtime wages owed to them.   

A.  The Collective and Class Members 
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The FLSA Collective (defined supra), conditionally certified by the Court on October 27, 

2015 (ECF # 39), including the Plaintiffs and all persons who timely opted-in, consists of a total 

of eighteen (18) persons.  The IMWL Class (defined supra), to be certified by the Court for 

settlement purposes, includes approximately fifty-nine (59) people, including the Plaintiffs, 

according to payroll data produced by Defendants. 

B.  Payments to the Collective and Class Members 
 
 1. The FLSA Collective 
 
This will not be a “claims made” settlement.  The settlement proceeds will be paid 

directly to eligible Class Members.  The Settlement Agreement provides that the FLSA 

Collective shall receive the sum total of $85,000.00, to be divided as follows:  

(i) Each FLSA Opt-In Plaintiff shall receive a pro rata share of the $85,000, based on 

his or her actual hours worked over 80 hours in each two-week pay period 

(“overtime hours”)2 while an exempt-classified manager during the Class Period.  

Each FLSA Opt-In Plaintiff’s pro rata share is reflected on Exhibit A of the 

Settlement Agreement.  

(ii) For example, Patricia Hale worked a total of 180.1 overtime hours during the 

Class Period.  In total, all eighteen FLSA Opt-In Plaintiffs worked 8,543 overtime 

hours during the Class Period.  Dividing Ms. Hale’s 180.1 overtime hours by the 

total 8,543 overtime hours worked by all FLSA Opt-In Plaintiffs, the result is 

2.10815%.  Thus, Ms. Hale’s payment shall be 2.10815% of the $85,000, or 

                                                 
2  For settlement purposes, overtime hours shall be calculated as all hours over eighty (80) in any two-
week pay period. According to its counsel, KKC does not have a readily-available compilation of the 
hours worked by each manager for any given 7-day work week. For example, if Plaintiff worked 81 hours 
over a two-week pay period, one overtime hour is assumed for settlement purposes only. 
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$1,791.93.  This calculation represents approximately 100% of overtime wages 

allegedly owed and is in lieu of liquidated damages.3   

(iii) The FLSA Collective members are also part of the IMWL Class.  Under the 

IMWL, in addition to overtime compensation, a claimant is entitled to interest at 

2% of the amount of any underpayment for each month during which any owed 

compensation remains unpaid.  820 Ill. Comp. Stat. 105/12. For settlement 

purposes, such interest shall be waived. 

 2. The IMWL Class 
 
The State Law Class shall receive:  

(i) 75% of their allegedly owed unpaid overtime wages for actual hours worked over 

80 hours in each two-week pay period (“overtime hours”) while an exempt-

classified manager during the Class Period.  In total, this amounts to a minimum 

of $81,734.02 to the State Law Class Members.  Each State Law Class Member’s 

share is reflected on Exhibit B of the Settlement Agreement. 

(ii) Like the FLSA Collective, the State Law Class shall waive interest due under the 

IMWL for settlement purposes. 

 3. The IWPCA Claims 
 
For settlement purposes, the Class Members shall waive their IWPCA claims, which are 

de minimis.  For example, Anna Blazejowska, the Plaintiff who had the most overtime hours, had 

approximately $37.91 in shortages deducted from her wages during the Class Period, but she will 

be receiving $12,205.40 under the Settlement for her overtime wages.  Justine Knaperek, the 

Plaintiff who had the least overtime hours, had approximately $11.62 in shortages deducted from 

                                                 
3  Under the FLSA, a willful violation allows the recovery of liquidated damages equal to the overtime 
wages owed.  
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her wages during the Class Period, but she will be receiving $275.11 under the Settlement for her 

overtime wages.  Moreover, the IWPCA claims could potentially be problematic from a class-

wide basis as the Defendants are likely to argue individualized consent at the time of each 

respective deduction.  In any event, Defendants “voluntarily” paid back many of the shortage 

deductions in or about May 2015.  

C.  Release of Claims 
 

In exchange for their respective settlement payments, the State Law Class (excepting any 

persons who may choose to exclude themselves from the settlement) shall waive those claims 

raised in the litigation.  As such, they retain any other claims that they may have.  In exchange 

for their respective settlement payments, all existing claims, whether or not raised in the 

litigation, will be waived by the FLSA Opt-In Plaintiffs if they are willing to sign a release to 

that effect.  Any FLSA Collective Member who does not wish to sign such a release shall instead 

release only those claims raised in the litigation but shall only be eligible for payment on the 

same basis as a State Law Class Member. 

D.  Claims Administration and Notice 
 

The Parties agree to share the duties of claims administration.  The Parties’ respective 

duties are set forth in Section IV, V and IX of the Settlement Agreement.  Such duties include for 

Plaintiffs’ Counsel, but are not limited to: (1) printing and issuing the appropriate Notice to all 

Class Members via first-class mail and email; (2) forwarding any Requests for Exclusion and 

Objections to all counsel; and (3) taking reasonable steps to obtain a correct mailing address for 

any mail returned undeliverable.  Such duties include for Defendants’ Counsel, but are not 

limited to: (1) providing name and last known e-mail address and physical address for all 

Collective and Class Members, as well as payroll data for such persons sufficient to determine 
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any amount due under the Settlement Agreement;4 (2) issuing each Settlement Payment; and (3) 

performing all tax reporting duties related to any Settlement Payment, pursuant to the Settlement 

Agreement. 

The Parties’ proposed notice to the State Law Class is attached to the Settlement 

Agreement at Exhibit C-2.  The notice program provides that all State Law Class Members will 

receive the Notice via first class mail to each Class Member’s last known physical address and 

via e-mail to each Class Member’s last known e-mail address. 

Settlement Payments shall be paid by Defendants to Class Members (except State Law 

Class Members who timely exclude themselves from the settlement) by no later than 45 days 

after final approval of the Settlement Agreement, unless there is an appeal, in which case 

Settlement Payments shall be paid by no later than 45 days after the appeal is resolved.  The 

payments shall be made by check mailed by Defendants to Class Counsel, who shall then mail 

the same to each Class Member at his or her last known address.  If any checks are returned for 

any reason, Plaintiffs shall take reasonable steps to obtain a correct mailing address.  Although 

all checks shall be void 90 days after issue, within 30 days after checks become void, Defendants 

shall provide to Class Counsel a list of Settlement Class Members who have not cashed their 

checks.  Then, Class Counsel may continue to seek out and contact such Settlement Class 

Members.  For any person who is located within thirty months and who provides a sworn 

verification that they are a Class Member seeking their settlement payment, Defendants shall 

issue a new check for the same amount as the Settlement Class Member’s original, voided check. 

E.  Attorneys’ Fees and Costs 
 

Class Counsel will apply to the Court for an award of attorneys’ fees and costs at the time 

of the filing of the Final Approval papers.  Under Section VI of the Settlement Agreement, Class 
                                                 
4 The required contact information and payroll data has already been provided by Defendants. 
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Counsel will petition the Court for a sum total not to exceed $70,000.00 for all attorneys’ fees 

and reimbursement for litigation expenses actually incurred, and Defendants will not object to or 

oppose these requests, so long as the requested amount about does not exceed $70,000.00 in 

total.  This amount is slightly less than Class Counsel’s lodestar.  Said amount shall be in 

addition to, not subtracted from, Settlement Payments to Class Members.  

IV.  THE COURT SHOULD GRANT PRELMINARY APPROVAL 
 

A.  Class Action Settlement Approval Process 
 

Approval of class action settlements is typically a three-step process: 
 

(1) preliminary approval of the settlement at an informal hearing; 
 
(2) dissemination of mailed and/or published notice of the settlement to all 

affected class members; and 
 
(3) a “formal fairness hearing” or final settlement approval hearing, at which class 

members may be heard regarding the settlement, and at which evidence and 
argument concerning the fairness, adequacy and reasonableness of the 
settlement may be presented.   

 
Manual for Complex Lit., at § 21.632–34.  This procedure, used by courts in this Circuit and 

endorsed by the leading class action treatise, safeguards the due process rights of absent class 

members and enables the district court to fulfill its role as the guardian of class interests. See 2 

Herbert B. Newberg & Alba Conte, Newberg on Class Actions, at § 11.22, et seq.  With this 

motion, the Parties request that the Court take the first step in the settlement approval process by 

granting preliminary approval of the Settlement. 

The purpose of preliminary evaluation of a proposed class action settlement is to 

determine whether the settlement is within the “range of reasonableness,” and thus whether 

notice to the class of the settlement’s terms and the scheduling of a formal fairness hearing is 

worthwhile.  Id., § 11.25 at 11-36, 11-37.  The decision to preliminarily approve a proposed 
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settlement is in the Court’s sound discretion.  See Moore v. Nat’l Ass’n of Sec. Dealers, Inc., 762 

F.2d 1093, 1106 (D.C. Cir. 1985 (“Rule 23 places the determination [to approve or reject a 

proposed settlement] within the sound discretion of the trial judge who can be sensitive to the 

dynamics of the situation”).5  If so, the court should grant preliminary approval of the settlement, 

authorize the Parties to give notice of the proposed Settlement to Class Members, and schedule a 

formal fairness hearing. Id.; Gautreaux v. Pierce, 690 F.2d 616, 621 n.3 (7th Cir. 1982).  At the 

formal fairness hearing, Class Members may be heard and further evidence and argument 

concerning the fairness, adequacy, and reasonableness of the Settlement may be presented. 

B.  The Criteria for Preliminary Settlement Approval are Satisfied6 
 

Ultimately, “the district court must determine that a class action settlement is fair, 

adequate, and reasonable, and not a product of collusion.”  Reynolds v. Beneficial Nat'l Bank, 

288 F.3d 277, 279 (7th Cir. 2002) (internal citation omitted).  At the preliminary approval stage, 

however, a court’s task is to determine whether class settlement is within the range of possible 

approval.  American Int’l Group, Inc. v. ACE INA Holdings, Inc., Nos. 07 C 2898, 09 C 2026, 

2011 WL 3290302, at *6 (N.D. Ill. July 26, 2011).  Utilizing a five-factor test, a court must 

consider: (1) the strength of plaintiffs’ case compared with the terms of the proposed settlement; 

(2) the likely complexity, length and expense of continued litigation; (3) the amount of 

opposition to settlement; (4) the opinion of competent counsel; and (5) the stage of the 

proceedings and the amount of discovery completed.  Synfuel Techs., Inc. v. DHL Express 

(USA), Inc., 463 F.3d 646, 653 (7th Cir. 2006); Isby v. Bayh, 75 F.3d 1191, 1199 (7th Cir. 1996).  

                                                 
5 Class Plaintiffs v. City of Seattle, 955 F.2d 1268, 1276 (9th Cir. 1992) (in context of class action settlement, 
appellate court cannot “substitute [its] notions of fairness for those of the [trial] judge and the parties to the 
agreement,” and will reverse only upon strong showing of abuse of discretion).  During the preliminary approval 
stage, the district court decides whether the proposed settlement falls “within the range of possible approval.” Cook 
v. McCarron, No. 92 C 7042, 1997 U.S. Dist. LEXIS 1090, at *24-25 (N.D. Ill. Jan. 22, 1997) (citation omitted). 
6 As outlined in the settlement papers, Defendants believe that class certification is warranted for settlement 
purposes only and reserve all defenses to class certification in the event that the settlement is not finally approved. 
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Further, a court must not focus on an individual component of the compromise, but must instead 

view the settlement in its entirety.  Isby, 75 F.3d at 1199.  Finally, a strong presumption of 

fairness exists when the settlement is the result of extensive arm’s-length negotiations.  

Hispanics United of DuPage County v. Village of Addison, Ill., 988 F. Supp. 1130, 1149 n.6 

(N.D. Ill. 1997); Great Neck Capital Appreciation Inv. P’Ship, L.P. v. Pricewaterhouse Coopers, 

212 F.R.D. 400, 410 (E.D. Wis. 2002). The Settlement Agreement here meets these criteria and 

clearly falls “within the range of possible approval.” Cook, 1997 U.S. Dist. LEXIS 1090, at *24-

25 (citation omitted). 

1.  Strength of Plaintiffs’ Case as Compared to the Amount of the 
Settlement and Allocation of the Settlement Payment 

 
A key consideration in evaluating a proposed settlement is the strength of the plaintiffs’ 

case as compared to the amount of the defendants’ offer.  See Isby, 75 F.3d at 1199.  However, 

“district courts have been admonished ‘to refrain from resolving the merits of the controversy or 

making a precise determination of the parties’ respective legal rights.’”  EEOC v. Hiram Walker 

& Sons, Inc., 768 F.2d 884, 889 (7th Cir. 1985).  Accordingly, in deciding whether to 

preliminarily approve a settlement, a district court must focus on the general principles of 

fairness and reasonableness, but not on the substantive law governing the plaintiffs’ claims.  Id.  

A settlement is fair “if it gives [plaintiffs] the expected value of their claim if it went to trial, net 

of the costs of trial.”  Mars Steel Corp. v. Continental Ill. Nat’l Bank & Trust, 834 F.2d 677, 682 

(7th Cir. 1987) (finding adequate a settlement of ten percent of the total sought due to risks and 

costs of trial); Hiram Walker, 768 F.2d at 891 (settlement approved because “there [was] no 

showing that the amounts received by the beneficiaries were totally inadequate”). 

Plaintiffs believe that this case is an excellent result for Class Members, especially in 

light of what Defendants call “serious weaknesses in Plaintiffs’ claims.”  (Defendants’ 
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Settlement Conference Response at p. 1).  To summarize, Defendants contend that Plaintiffs’ 

claims “wholly ignore[] relevant exceptions under the regulations which allow for deductions in 

certain circumstances[.]”  Defendants also contend that there is no “actual practice” of improper 

deductions, citing a multi-factor test that requires “examination of the actual number of and 

circumstances surrounding the alleged improper deductions from salary.”  (Id.)  According to 

Defendants, “all Plaintiffs can show is a handful of isolated instances[.]”  (Id.)  Moreover, 

according to Defendants, the shortage deductions ended in 2013; and, accordingly, “after 

November 2013, Plaintiffs have no reasonable argument that shortage deductions were 

improperly taken and, thus, they could not have affected the salary basis test.”  (Id.)  With 

respect to the alleged salary-to-hourly conversions, Defendants contend that “at no time did KKC 

have a policy or a practice to pay managers hourly for only the hours they worked.  Such a policy 

is not stated in the handbook, manager bonus plan, or elsewhere.  Rather, on a limited number of 

occasions when KKC’s store managers failed to meet the required hours during a pay period and 

had no remaining vacation, they were paid hourly.  This was not pursuant to a “policy” or 

standard practice.  Rather, it was the exception to the policy and practice.”  (Id. at ¶ 2).  In light 

of all of the foregoing defenses, inter alia, the likelihood of Class Members’ claims succeeding 

at trial is uncertain.    

Additionally, Plaintiffs had not yet obtained class certification and still faced a motion for 

decertification by the Defendants.  This case was not a risk-free proposition.   For example, 

Strait v. Belcan Eng'g Group, Inc., 911 F. Supp. 2d 709, 722 (N.D. Ill. 2012) involved the issue 

of whether improper deductions violated the salary basis test.   Judge St. Eve denied a request for 

both Collective and Class Certification and found that “determining whether [the employer] 

either has an actual practice of improper deductions or subjects all … employees universally to a 
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nation-wide policy would require a detailed, fact-based inquiry not appropriate for the collective 

mechanism.”  By settling these claims, the Plaintiffs are assured of a recovery. 

2.  Complexity, Length, and Expense of Further Litigation 
 

A second factor to be considered by the Court is the complexity, length, and expense of 

litigation that will be spared by the proposed settlement. In re Mexico Money Transfer Litigation, 

164 F. Supp. 2d 1002, 1019 (N.D. Ill. 2000). Absent settlement, Defendants would continue to 

vigorously defend the case.  Further litigation would certainly result in dispositive motions, and 

the possibility of appeals.  Additional litigation would increase expenses and would not reduce 

the risks of litigation to the Settlement Class.  See Isby, 75 F.3d at 1199; see also In re Mexico 

Money Transfer Litig., 164 F. Supp. 2d at 1019; see also Great Neck Capital, 212 F.R.D. at 409-

10. Accordingly, the remaining burden, expenses, and risks for the Class Members would be 

substantial as continued litigation would require resolution of complex issues at considerable 

expense. 

3.  At This Preliminary Stage, There is No Opposition to the Settlement 
 

The Plaintiffs support the settlement, as do Plaintiffs’ Counsel and Defendants.  At this 

preliminary stage, Plaintiffs’ Counsel is unaware of any opposition to the settlement. 

4.  Opinion of Counsel 
 

Plaintiffs’ Counsel is experienced in class action litigation and had a substantial amount 

of information to evaluate, negotiate and make well-informed judgments about the adequacy of 

the Settlement.  In Plaintiffs’ Counsel’s opinion, the Settlement is fair, reasonable and adequate. 

It is appropriate for the Court to place significant weight on the endorsement of this Settlement 

by Class Counsel.  Counsel exercised their experience based on an intimate knowledge of the 

facts of the case and the legal issues facing the Class, including conducting an independent 
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analysis of the strength and weakness of the claims and value of the claims and the time costs, as 

well as the expense of trials and appeals.  When experienced counsel supports the settlement, as 

they do here, their opinions are entitled to considerable weight.  See In re Mexico Money 

Transfer Litigation, 164 F. Supp. 2d at 1020; Reed v. General Motors Corp., 703 F.2d 170, 175 

(5th Cir. 1983).  “[J]udges should not substitute their own judgment as to optimal settlement 

terms for the judgment of the litigants and their counsel.”  Petrovic v. Amoco Oil Co., 200 F.3d 

1140, 1148-49 (8th Cir.1999) (citation omitted); Grove v. Principal Mutual Life Ins. Co., 200 

F.R.D. 434, 445 (S.D. Iowa 2001). 

5.  The Settlement Was the Result of Arm’s Length Negotiations Without 
Any Hint of Collusion 

 
The Settlement was the result of adversarial, arm’s length negotiations that took place 

with substantial assistance from Magistrate Judge Maria Valdez.  In determining whether a 

settlement was reached absent any collusion between the parties, courts look to whether the 

settlement negotiation is “intense, vigorous, and at arm’s length.”  In re Mexico Money Transfer 

Litig., 164 F. Supp. 2d at 1020.  The settlement efforts of Magistrate Valdez that culminated in 

the Settlement Agreement, which involved a near breakdown in settlement discussions and 

negotiations that lasted well into after-hours, is proof positive of the adversarial nature of the 

underlying litigation and settlement.  Such arm’s-length negotiations conducted by competent 

counsel constitute prima facie evidence of a fair settlement.  Berenson v. Fanueil Hall 

Marketplace, 671 F. Supp. 819, 822 (D. Mass. 1987) (“where . . . a proposed class settlement has 

been reached after meaningful discovery, after arm’s-length negotiation by capable counsel, it is 

presumptively fair.”).  In the absence of any evidence of collusion, this factor favors final 

approval of the settlement.  See Winston v. Speybroeck, No. 3:94-CV-150AS, 1996 U.S. Dist. 
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LEXIS 12131, at *15-16 (N.D. Ind. Aug. 2, 1996).  The Court should therefore find that the 

Settlement meets the requirements of and was the result of arm’s-length bargaining. 

C.  The Proposed Class and its Representatives are Appropriate 
 

To be certified, a proposed class must satisfy the requirements of Federal Rule of Civil 

Procedure 23(a), as well as one of the three alternatives in Rule 23(b).  Messner v. Northshore 

Univ. HealthSystem, 669 F.3d 802, 811 (7th Cir. 2012).  For the reasons stated in the pending 

Motion for Class Certification (ECF #47), the proposed IMWL Class satisfies the Rule 23(a) 

requirements of numerosity, typicality, commonality, and adequacy of representation; questions 

of law or fact common to the members of the proposed class predominate over questions 

affecting only individual class members; and, a class action is superior to other available 

methods of resolving the controversy. 

D.  The Parties’ Proposed Notice Program 
 

The notice protocol identified in the Settlement Agreement provides proper notice to 

affected individuals.  “Rule 23 (e)(1)(B) requires the Court to ‘direct notice in a reasonable 

manner to all class members who would be bound by a proposed settlement, voluntary dismissal, 

or compromise’ regardless of whether the class was certified under Rule 23(b)(1), (b)(2), or 

(b)(3).”  Manual for Complex Lit. at § 21.312.  Many of the same considerations govern both 

certification and settlement notices.  In order to protect the rights of absent class members, a 

court must require the best notice practicable to class members.  Phillips Petroleum Co. v. Shutts, 

472 U.S. 797, 811–12 (1985).  This Court has already approved a variation of the short-form 

notice in the FLSA Collective notice.  (ECF # 39). The Parties’ proposed notice procedure meets 

the requirements of Rule 23. 

E.  Scheduling a Final Approval Hearing is Appropriate 
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The last step in the Settlement approval process is a final fairness hearing at which the 

Court may hear all evidence and argument necessary to make its Settlement evaluation. The 

Court will determine after the Final Approval Hearing whether the Settlement should be 

approved, and whether to enter a Final Approval Order and judgment under Rule 23(e).  The 

Parties request that the Court set a date for a hearing on final approval. 

V.  CONCLUSION 
 
 For the foregoing reasons, Plaintiffs pray for an order: 
 

(i) Granting preliminary approval of the Settlement in this matter; 

(ii) Certifying the proposed Class for settlement purposes only; 

(iii) Approving the form and content of the Notice to be sent to Class Members; 

(iv) Appointing Named Plaintiffs Kyle Mello, Anna Blazejowska, Patricia Hale, and 

Justine Knaperek as Class Representatives for settlement purposes only; 

(v) Enjoining Class Members from filing or prosecuting any claims, suits or 

administrative proceedings regarding claims released by the Settlement after the 

Claim Exclusion and Objection Deadline has passed, unless and until such Class 

Members have filed valid Requests for Exclusion (in the case of State Law Class 

Members only), pursuant to the terms of this Agreement; 

(vi) Approving the appointment of Plaintiff-Class Counsel for settlement purposes 

only; and 

(vii) Scheduling a final fairness hearing. 

(viii) Granting such other relief as the Court deems appropriate under the circumstances.   

 
Dated: May 16, 2016    Respectfully Submitted,  

      
      By:       /s/ David Fish                      . 
       One of Plaintiffs’ Attorneys 
 
 
David Fish 
The Fish Law Firm, P.C. 
200 E. 5th Avenue, Suite 123 
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Naperville, IL 60563 
(630) 355-7590 
dfish@fishlawfirm.com 
 
Stephen Sotelo 
The Law Offices of Thomas J. Homer P.C. 
200 E. 5th Avenue, Suite 123 
Naperville, IL 60563 
ssotelo@homerlawoffices.com 
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UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF ILLINOIS  

EASTERN DIVISION  
 

KYLE MELLO, ANNA BLAZEJOWSKA,   ) 
PATRICIA HALE, and JUSTINE KNAPEREK,  ) 
individually and on behalf of persons similarly )  
situated,      )  

    ) 
Plaintiffs,    )  Case No.  15-cv-5660 

v.     )  
)  

KRIEGER KIDDIE CORPORATION and  ) 
ELAINE B. KRIEGER    ) 
        ) 

Defendants.    ) 
 

ORDER PRELIMINARILY APPROVING 
 SETTLEMENT AND REGARDING NOTICE 

 
The parties have applied, pursuant to Rule 23(e), Fed. R. Civ. P., for an order 

preliminarily approving settlement of the claims alleged in the Lawsuit, in accordance with a 

Class Action Settlement Agreement (the “Agreement”), which, together with the exhibits 

annexed thereto sets forth the terms and conditions for a proposed settlement of the claims 

against Defendants and for dismissal of the Lawsuit against Defendants upon the terms and 

conditions set forth therein, and the Court has read and considered the Agreement and the 

exhibits annexed thereto.   

IT IS HEREBY ORDERED: 

1. The Court hereby preliminarily approves the settlement set forth in the Agreement 

(subject only to the objections of State Law Class Members and final review by the Court) as 

being fair, reasonable and adequate, and in the best interest of Plaintiffs and those persons that 

are identified on exhibits A and B to the Agreement (the “Class Members”).  

2. The Court hereby provisionally certifies, for settlement purposes only, the 

following State Law Class pursuant to Federal Rule of Civil Procedure 23:  
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All persons employed by Defendant Krieger Kiddie Corporation in the position of store 
manager, manager in training, assistant manager (including Jr. or Sr. assistant manager), 
or floor or racks manager, who were classified as exempt from the FLSA’s minimum 
wage and overtime requirements, and who worked in excess of forty (40) hours during 
any one or more weeks between June 25, 2012 and the present, but were not paid time 
and one-half their regular rate of pay for all hours worked in excess of forty (40) in a 
work week, and who did not affirmatively opt in to the FLSA collective action by 
sending in a Notice of Consent form prior to January 12, 2016. 
 
3. The Court approves, as to form and content, the Class Notices that are attached to 

the Agreement, which comply fully with the requirements of Rule 23 of the Federal Rules of 

Civil Procedure, the Constitution of the United States and any other applicable laws.  

4. Solely for the purposes of the proposed Settlement, the Court preliminarily 

approves David Fish and Kimberly Hilton of The Fish Law Firm and Thomas J. Homer and 

Stephen Sotelo of the Law Offices of Thomas J. Homer P.C. as Class Counsel.  The Court also 

preliminarily approves Named Plaintiffs Kyle Mello, Anna Blazejowska, Patricia Hale, and 

Justine Knaperek as Class Representatives 

5. With regard to distribution of the Settlement Notices, Class Counsel are hereby 

directed and authorized to effectuate notice as called for in the Agreement, specifically:  

a. No later than fourteen (14) calendar days following the entry of this Order, Class 

Counsel shall send to each Class Member the applicable Class Notice (whether the Class Notice 

– FLSA Opt-In Plaintiffs or the Class Notice – State Law Class Members) via first class U.S. 

mail, postage prepaid, to each Class Member’s last-known physical address and via e-mail to 

each Class Member’s last known e-mail address, as reflected in Defendants’ records, which were 

earlier provided to Class Counsel during the Litigation.  

b. Any State Law Class Member wishing to oppose or contest the approval of the 

Agreement, the judgment to be entered thereon if the same is approved, or the attorneys’ fees, 

costs, and expenses requested by Class Counsel must comply with the procedures set forth in the 
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Class Notice.  Any State Law Class Member who has served and filed an Objection as set forth 

therein may appear at the Settlement Hearing and show cause to the Court, if he or she has any, 

why the proposed settlement of the Lawsuit should or should not be approved as fair, reasonable, 

and adequate, or why a judgment should or should not be entered thereon or why the requested 

attorneys’ fees, costs, and expenses should not be awarded as requested.  Any State Law Class 

Member who does not make an objection in the manner provided herein shall be deemed to have 

waived such objection and shall be foreclosed from making any objection to the fairness, 

adequacy, or reasonableness of the proposed settlement, or the application for attorneys’ fees, 

costs, and expenses to Class Counsel.  

6. The Final Approval Hearing shall be held before this Court at 

____________________________ __.m. on _________, 2016, at the United States District 

Court, Northern District of Illinois, 219 South Dearborn Street, Chicago, Illinois 60604, to 

determine finally whether the proposed settlement of the Lawsuit on the terms and conditions 

provided for in the Agreement is fair, reasonable, adequate, and in the best interest of the 

Settlement Class, and should be approved by the Court; whether an Order and Final Judgment of 

Dismissal, should be entered; and to determine the amount of attorneys’ fees, costs and expenses 

that should be awarded Class Counsel.  The Parties shall submit the proposed Final Judgment 

and motion for final approval, pursuant to the terms of the Settlement Agreement, at least seven 

calendar days prior to the Final Approval Hearing. 

7. Unless and until a Class Member files a valid Request for Exclusion pursuant to 

the terms of the Agreement (in the case of State Law Class Members only), Class Members are 

hereby enjoined from filing or prosecuting any claims, suits or administrative proceedings 

regarding claims released by the Settlement after the Claim Exclusion and Objection Deadline 
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has passed.  

 
IT IS SO ORDERED this ___ day of 2016 
 
 
      UNITED STATES DISTRICT JUDGE 
       
 
 
      ________________________________ 
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Mello, et al. v. Krieger Kiddie Corporation, et al. 
Case No. 15-cv-5660  

 
NOTICE OF PENDING LAWSUIT 

Date Mailed: 11/13/2015 

1. What is this Notice about? 

This Notice is about a lawsuit that you may choose to join. 

2. What is the lawsuit about? 

The lawsuit is about whether Krieger Kiddie Corporation (“KKC”) properly paid certain of 
its employees who worked in excess of forty hours in a week.  Plaintiffs allege that KKC improperly 
failed to pay overtime wages.  KKC denies these allegations. 

3. Why did I get this Notice? 

You received this Notice because KKC identified you as an exempt manager who worked for 
KKC at any time after June 25, 2012.   

4. How do I join the lawsuit? 

If you choose to join the lawsuit, complete the attached Notice of Consent form and send it 
to The Fish Law Firm, P.C. by mail, fax, or e-mail to the address indicated.  The Fish Law Firm, P.C. 
will file your Notice of Consent form with the Court, so please review it before you sign. 

  
5. When do I need to mail the Notice of Consent form to join the lawsuit? 
 

If you choose to join the lawsuit, you must mail the Notice of Consent form by January 
12, 2016. If you do not mail the Notice of Consent form by January 12, 2016, you will not be 
able to join the lawsuit. 
 
6. What happens if I join the lawsuit? 
 

If you join this lawsuit and the Court does not de-certify the class as it pertains to the Fair 
Labor Standards Act claims, you will be bound by its outcome. This means that if the employees 
win the lawsuit or obtain a settlement, you may receive a payment. If the employees lose the 
lawsuit or if there is no settlement, you will not receive any money. You may be deposed under 
oath and subject to other obligations as a result of joining the lawsuit. 

 
7. What happens if I decide not to join the lawsuit? 
 

If you choose not to join the lawsuit, you will not be bound by its outcome. This means 
that regardless of the result in this lawsuit, subject to various federal laws, rules, and procedures, 
you are free to file your own lawsuit, either on your own behalf or through an attorney, or to take 
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no action.  However, you will receive no payment if the employees in this action win the lawsuit 
or obtain a settlement.   
 
8. Can Krieger Kiddie Corporation retaliate against me for joining this lawsuit? 
 

No.  Federal law prohibits Krieger Kiddie Corporation from firing you or taking other 
adverse action against you in the event you choose to join the lawsuit. 
 
9. Who will be my lawyers if I join the lawsuit, and how will the lawyers be paid? 
 

If you join the lawsuit, you will be represented jointly by The Fish Law Firm, P.C. and The 
Law Firm of Thomas J. Homer, P.C.  The decisions and agreements made and entered into by the 
representative Plaintiffs Kyle Mello, Anna Blazejowska, Patricia Hale, and Justine Knaperek will 
be binding on you if you join this lawsuit.   
 

The lawyers representing the employees will only be paid if they win the lawsuit or obtain 
a settlement. If either happens, the lawyers may receive their fees and costs from Krieger Kiddie 
Corporation and/or may receive part of any money awarded by the Court or obtained through a 
settlement.  If the employees lose the lawsuit, you will not have to pay your lawyers. You may 
also retain your own counsel and join this lawsuit with your own counsel. 

 
Krieger Kiddie Corporation is represented by Attorneys Jerome Buch, Giselle Donado, and 

Laura Reasons at the law firm of Seyfarth Shaw LLP located at 131 South Dearborn Street Suite 
2400, Chicago, IL 60603. 

 
10. How do I get more information about the lawsuit? 
 

If you have questions about this Notice or the lawsuit, please write, call, or e-mail attorney 
David Fish, one of the lawyers representing the employees.  Mr. Fish may be contacted at: 

 
The Fish Law Firm, P.C. 
200 E 5th Ave Suite 123 
Naperville, IL 60563 
Phone: 630-355-7590 
Fax: 630-778-0400 
Email: dfish@fishlawfirm.com 
 

THIS NOTICE HAS BEEN AUTHORIZED BY THE UNITED STATES DISTRICT 
COURT FOR THE NORTHERN DISTRICT OF ILLINOIS. THE COURT HAS TAKEN 
NO POSITION ON THE MERITS OF THIS LAWSUIT. 
 
PLEASE DO NOT CALL OR WRITE THE JUDGE IN THIS LAWSUIT.  THE JUDGE 
CANNOT ANSWER QUESTIONS ABOUT THIS LAWSUIT OR THIS NOTICE.  
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Mello, et al. v. Krieger Kiddie Corporation, et al. 
Case No. 15-cv-5660  

NOTICE OF CONSENT 
 
I was employed full-time by Krieger Kiddie Corporation after June 25, 2012 in the position 

of store manager, manager in training, assistant manager (including Jr. or Sr. assistant manager), 
or floor or racks manager, was classified as exempt, and was not paid time and one-half for hours 
worked in excess of forty (40) hours in a workweek.  By my signature below, I consent to join this 
lawsuit, and I designate KYLE MELLO, ANNA BLAZEJOWSKA, PATRICIA HALE, and 
JUSTINE KNAPEREK as my agents to make decisions on my behalf about the lawsuit, including 
how to prosecute the lawsuit, settlement (if any), attorneys’ fees (if any) and costs (if any), and all 
other decisions relating to this lawsuit.  I agree to be bound by the outcome of this lawsuit, 
regardless of the outcome. 

 
Name: ___________________________________________________ (print your name) 

Signature:_________________________________________________________  

Date on which I signed this Notice: ___________________________________  

RETURN THIS FORM BY MAIL, EMAIL OR FAX TO: 

Overtime Lawsuit Against 
Krieger Kiddie Corporation 
c/o The Fish Law Firm, P.C. 

200 E. 5th Ave Suite 123 
Naperville, IL 60563 

Telephone: 630-355-7590 
Fax: 630-778-0400 

dfish@fishlawfirm.com 
 

PLEASE ALSO COMPLETE THE INFORMATION BELOW: 
***Note: This Lower Portion Will Not Be Filed With the Court*** 

NAME: __________________________________________________________ (Print Name) 

HOME TELEPHONE NUMBER: ______________________________________________________ 

CELLULAR NUMBER: ______________________________________________________________ 

ADDRESS: ________________________________________________________________________ 

CITY: ____________________________ STATE: ________    ZIP CODE: __________________ 

EMAIL: ____________________________________________________________________________ 
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