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The problem: • Once you’ve agreed to the money, you have no 
leverage for negotiating non-monetary terms.



The plan:
Negotiate the non-
monetary terms before you 
agree to the money!



Settlement 
Proposals in 
Writing

Make settlement proposals only in writing (unless 
you’re at a mediation or a settlement conference).

Except when it’s not helpful

Refer early and often to non-monetary terms

Use your firm’s Policy on Non-Monetary Terms of 
Settlement

Frame your settlement proposals to avoid triggering 
other side’s defensiveness and reflexive opposition



Non-
Monetary 

Terms Policy

Non-Monetary 
Terms Policy



Techniques to 
Weaken 
Adverse Non-
Monetary 
Terms

Sunset clauses

Reasonable notice and opportunity to cure

Exceptions

Safe-harbors

Shortened statute of limitations

Heightened burden of proof

Explicitly re-state the law



Talking Points



Confidentiality 
Clauses

• Unworkability of having “terms” of Agreement be confidential.  Go through 
the Agreement carefully to find unworkable terms.  For example:

➢ your client’s last date of employment

➢ your client voluntarily resigned

➢ your client will receive a stated reference

➢ your client is under a confidentiality clause

➢ etc.

• Have common-sense talking points to show this unworkability:

“If these ’terms’ are confidential, what is my client supposed to say at job 
interviews? Further, if the confidentiality clause is itself confidential, my client 
might have to answer many job-interview questions with ‘I can’t answer that, 
and I can’t tell you why I can’t answer that’.”



Confidentiality 
Clauses (cont.):

• Silliness of having some “terms” confidential -- does the other side really 
need to keep confidential:

➢ that the Agreement is governed by Illinois law?

➢ that the Agreement can be signed in counterparts?

➢ that electronic signatures are valid?

➢ Etc.

• Breaches of confidentiality usually come from the employer side.

“  Many of your employees will know the amount of the settlement simply by 
virtue of the document being internally filed and the checks being requisitioned 
and printed. Those people are much more likely to gossip, and to spread rumors 
that blow up into much bigger settlement amounts than are actually in the 
agreement, than my client is to tell people what she got, especially given that 
she thinks that what she got is pitiful. And I’m not going to subject my client to 
the risk of being sued over this when she’s more likely to get blamed for an 
employer-side leak than she is to violate the agreement herself.”



Scope of 
Release

• Combination of definition of “released 
parties” and a general release has my client 
releasing people whom she couldn’t possibly 
know, for claims that she might not know 
exists.

• That combination also has my client releasing 
people and entities that she might have 
claims against that are totally unrelated to 
her employment with your client.

➢“How is my client supposed to know your 
client’s ‘future employees’, 'future 
agents, etc.?"

➢“If one of your client's ‘past, present, or 
future ... Insurers’ also happens to be my 
client's auto insurer or home-owners 
insurer, why should she be releasing it?” 



Sunset Clauses

• “In [pick year in future], who’s going to care?”

• “Are you telling me that if somebody says they 
got more severance five years ago, you’ll give 
my client more money?”

• “Why should my client take on this obligation 
in perpetuity?”

Note:  Sunset clauses, much like money, lend 
themselves to an inch-by-inch negotiating 
strategy:  three years, five years, seven years, etc.



Other Talking 
Points



Impact of 
Previous 
Agreements on 
Negotiation 
Strategy

Non-Compete

Non-Solicitation

Confidentiality

Non-disparagement

Arbitration/Class Waiver Arbitration



Legal Research Files on 
Common Settlement Issues



Thank You!
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